Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Channel 5 Public Broadcasting, Inc.
V.

Cequel 111 Communications | LLC
d/b/a Suddenlink Communications

CSR-

Request for Carriage on Cable Systems
Serving Tahoe City, Donner Summit, and
Truckee California

Nt N e N N N N N N N N

COMPLAINT

To: Marlene H. Dortch, Esq., Secretary
Attn: Chief, Policy Division, Media Bureau

l. INTRODUCTION

1. Channel 5 Public Broadcasting, Inc., licensee of noncommercial educational
television station KNPB (Ch. 15, Facility ID No. 10228), Reno, Nevada (“KNPB”), is filing this
complaint against Cequel 111 Communications | LLC, d/b/a Suddenlink Communications
(“Cequel™), for its failure to carry KNPB on its cable system serving Tahoe City, Donner

Summit, Truckee, and Lake Tahoe, California (the “System”).

1. BACKGROUND

2. KNPB is a not-for-profit organization governed by a Board of Trustees composed
of representatives of the community it serves. It is a PBS member station and has provided
public television service since 1983. KNPB carries a full lineup of national programming. Its
locally produced programming features shows of interest to northern Nevada and northeastern

California, including arts and public affairs series.
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3. Both the Communications Act of 1934, as amended, and the Commission’s rules
generally require cable carriage of “qualified” noncommercial educational (“NCE”) stations.
An NCE television station will be considered “qualified” if: (1) under the rules and regulations
of the Commission in effect on March 29, 1990, it is licensed by the Commission as an NCE
television broadcast station and it is owned and operated by a public agency, nonprofit
foundation, corporation, or association and (2) it has as its licensee an entity which is eligible to
receive a community service grant, or any successor grant thereto, from the Corporation for
Public Broadcasting, or any successor organization thereto, on the basis of the formula set forth
in section 396(k)(6)(B) of the Communications Act of 1934, as amended.” That definition
includes the translator of any NCE television station with five watts or higher power serving the
franchise area.> A qualified signal from a full-service station must be carried upon request if it is
“local”, meaning that the principal headend of the cable system is encompassed within the Grade
B contour of the station or is located within 50 miles of the reference point of the station’s

community of license as established in Section 76.53 the Commission’s rules.*
1. FACTS

4, The System headend is in Truckee, California. KNPB is a “qualified local” NCE
station pursuant to Sections 76.55(a) and (b) of the Commission’s rules and is thus entitled to
carriage on the System. KNPB is licensed as an NCE station and it receives an annual

community service grant from the Corporation for Public Broadcasting.” The KNPB Grade B

147 U.S.C. §535(a)(1); 47 C.F.R. §76.56(a).

247 C.F.R. §76.55(a)(1) and (2).

347 C.F.R. §76.55(a)(3).

47 C.F.R. §76.55(b).

> See http://www.cpb.org/aboutcpb/financials/funding/state.html?year=2010&state=Nevada.
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contour extends about ten miles past the System headend and that headend is approximately 28
miles from the Reno reference point.® Moreover, KNPB operates a translator station (Facility
I.D. No. 10228, File No. BLEDT-20111117ART) licensed to serve the Truckee/Lake Tahoe
area. That translator is located approximately 12.7 miles from the System’s headend and 13.4
miles from the System’s RF receive tower and transmits on Channel 42 with ERP of 0.24 kW,

far in excess of the 5-watt carriage threshold.’

5. KNPB has been seeking carriage on the System for over a year. It was repeatedly
rebuffed for various spurious reasons and then finally told that the KNPB signal is not of the
requisite quality. As shown below, the signal is of extraordinary high quality in the area, but
Cequel has deliberately configured its headend facilities to effectively preclude the reception of

over-the-air television signals.

6. KNPB first formally requested carriage on the System on November 19, 2010
(copy of letter attached as Exhibit 1). On January 20, 2011 the general manager of the System
called the president and CEO of KNPB and told him that (1) the System would have no
bandwidth available for KNPB until it completed a transition to digital on April 27, 2011 and
they would “entertain” the carriage request at that time; (2) the System does not accept over-the-
air signal feeds and requires a fiber feed; and (3) the System is a different DMA than KNPB and
therefore is not required to carry the station. On February 3, 2011, KNPB sent a responsive letter

to the System noting that (1) the System uses substantial bandwidth for content that is not

® The reference point listed in §76.53 for Reno is 39°31'27"-119°48'40".

’ At the time of testing the translator was operating on Channel 15 and was in the process of
modification to Channel 42 to avoid interference to the cable headend of another system. Suddenlink
personnel were informed of the impending channel change and indicated that this would not be an issue,
“particularly if they could work out the acquisition of the signal by fiber from Charter Cable”.
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mandated by law and that the FCC rules give priority to must-carry signals; (2) delivery of an
over-the-air signal of good quality to a cable system’s principal headend is the operative
requirement for carriage®; and (3) while DMAs are relevant to carriage of commercial stations,
must-carry rights for KNPB, as a qualified local NCE station, are governed by the fact that the
System headend in downtown Truckee is within the station’s Grade B contour and within 50
miles of the Reno reference point (copy of letter attached as Exhibit 2). KNPB also noted that
while terrain may block the KNPB main station signal, the station’s local translator at Truckee,
which is independently entitled to carriage, provides a good quality usable signal in the area of

the System headend.

7. On March 25, 2011 the System general manager, after consulting with counsel,
agreed in a telephone call with KNPB’s President and CEO that the carriage request was valid.
However Cequel still did not add the signal.” Cequel eventually informed KNPB that it could
not find the translator signal (it later became apparent that Cequel had been looking in the VHF
band for a UHF translator signal). KNPB dispatched its Vice President of Technology to the
headend on August 29, 2011 to assist System engineers in reinstalling and tuning a receive
antenna. On that visit, the System headend engineer and the KNPB engineer tested a receive
antenna that was installed near the base of the System receive tower. They received a signal, but
it was marginal because of surrounding trees. The System engineer informed the KNPB
engineer that there was space available at the top of the receive tower, clear of the tree line, that
would be used for reception of the KNPB translator signal. On September 13, 2011 the System

general manager sent an e-mail to KNPB confirming reception of the translator signal and

847 U.S.C. §535(g)(4).

° Oddly, Cequel at that time incorrectly listed KNPB in its carriage lineup as a signal available on its
Truckee system, see Exhibit 3.
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expressing the “hope that we can get your programming on the air as soon as we can.” However,
subsequently the System general manager called the KNPB general manager to say that the
signal would be received at the System headend rather than at the receive tower and that
reception there was poor. The KNPB engineer returned to the System on September 26 to
conduct additional tests and found that the newly designated receive site, located in a depression,
was totally obstructed by both trees and two two-story buildings with metal roofs that splatter the
signal. On September 27, 2011 KNPB sent Cequel yet another formal request for immediate

carriage (copy of letter attached as Exhibit 4).

8. On October 8, 2011 Cequel sent KNPB a letter (copy attached as Exhibit 5)
stating that the further signal strength tests performed on September 26 showed that the translator
signal was not adequate. However, the reason for any inadequacy of the KNPB translator signal
is the system’s headend design, which is inhospitable to reception of any over-the-air signal.
From an inspection of the site, KNPB’s engineers have seen that the tower formerly used for
over-the-air receive antennas is no longer in use for such reception. It is now used solely for
microwave dishes. The replacement over-the-air reception facility is a building without a tower
and, as noted above, with significant reception obstacles, a choice apparently calculated to avoid,
rather than facilitate, reception. A photo of that headend site is attached hereto as Exhibit 6.
The red line in the photo indicates the direction to the KNPB translator site. While a television
station has an obligation to deliver a good, usable signal, a cable system obviously has an
obligation to maintain the type of facility assumed by the rules and normal in the industry to

process over-the-air signals. Cequel has not met that obligation.

9. Although the shielded site that Cequel purports to use for over-the-air reception

cannot receive the KNPB translator signal, the nearby RF tower that Cequel has stopped using
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for that purpose provides a line-of-sight path to the translator, as shown in the photo attached as
Exhibit 7. That tower, located at coordinates 39°19°43.2”N/120°11°43.3”W is at an elevation of
6213 feet and the tower is 60 feet tall. The top portion of the tower is above the tree line and
provides an unobstructed view of the Relay Peak translator location. Whether or not Cequel is
able to or chooses to use that tower for reception of the KNPB over-the-air signal, it has an
obligation to provide some reception facilities of the type envisioned by the Commission’s rules
and standard in the industry. The KNPB signal is also available at the System headend through
an existing fiber connection from the Charter Cable system at Incline Village that contains all
three of the KNPB program streams. In fact, the KNPB main channel is carried on the Lake
Tahoe portion of the System and the signal is derived from the Charter Cable fiber connection.
However Cequel has refused to pay the cost of using the fiber drop notwithstanding the fact that

it has thwarted an over-the-air feed.*®

V. REQUEST FOR RELIEF

10. The Commission should grant this complaint and order the System, pursuant to
Section 614 of the Communications Act of 1934, as amended, 47 U.S.C. § 534, and Sections
76.55(a) and (b) and 76.56(a) of the Commission’s rules, to make appropriate receive site
arrangements, or in the absence of such arrangements to bear the cost of the readily available

fiber connection, and to commence carriage of KNPB. In view of Cequel’s extraordinarily

10 Cequel cannot plead poverty. It has recently reported revenue growth of 7.3% and operating cash flow
growth of 9.2%. See http://tinyurl.com/boz6h3h.
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protracted delay in providing carriage, we respectfully request that the Commission order Cequel

to commence carriage of the KNPB signal, without charge, on an expedited schedule.

Respectfully submitted,

CHANNEL 5 PUBLIC BROADCASTING, INC.

By Foiinrca Y. v 0a
Lawrence M. Miller
miller@swmlaw.com

SCHWARTZ, WOODS & MILLER

The Lion Building, Suite 610
1233 20™ Street, NW
Washington, DC 20036-7322

Its Attorneys
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Exhibit 1

November 19, 2010

Mr. Jason Oelkers

General Manager
Suddenlink Communications
10607 West River Street #3D
Truckee, CA 96161-0357

Dear Jason:

KNPB-TV public television (RF Channel *15, virtual channel 5) requests
immediate carriage of our signal on your Cequel lll Communications | LLC (d/b/a
Suddenlink Communications) cable systems serving Tahoe City, Donner
Summit, Truckee and Lake Tahoe, California.

As you may be aware, KNPB recently completed technical improvements to its
translator station providing service to Truckee and Lake Tahoe with over five
watts of power. We provide a good usable signal at your cable head end and as
an alternative; you may be able to tap into our fiber feed to the nearby Charter
system.

We further request carriage of our 5.2 and 5.3 streams to provide your customers
and our viewers with the full complement of our public television service. Given
the close association that residents of the above mentioned communities have
with the Reno/Sparks area, such additions to your system provide desirable
service to your customers.

As soon as you have added us to your system, KNPB will launch a promotional
campaign in your/our service area to instruct and encourage customers on how
to locate our three channels.

Please refer to the enclosed document and feel free to contact me if you have
any questions. | look forward to your prompt and positive response.

Sincerely,

Kurt A. Mische, CRMC/CRSM
President & CEO
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Exhibit 2

February 3, 2011

Mr. Jason Oelkers

General Manager
Suddenlink Communications
10607 West River Street #3D
Truckee, CA 96161-0357

Dear Jason:

Thank you for discussing KNPB-TV public television’s request for carriage of our
signals on your Cequel Il Communications | LLC (d/b/a Suddenlink
Communications) cable systems serving Tahoe City, Donner Summit, Truckee
and Lake Tahoe, California with me on January 19.

After reviewing my notes of our conversation with KNPB’s FCC counsel, | need
to clarify some of the points we discussed.

First, you stated that your system is in the Sacramento California DMA. It is true
that DMAs govern carriage of commercial signals. However, under Section
73.56(a) of the FCC'’s rules, your must-carry obligations for non-commercial
signals, like KNPB'’s turn on the station’s Grade B signal contour, or whether the
head-end is within 50 miles of the station’s community of license reference point
as listed in FCC rules. Your head-end, located in downtown Truckee California is
within our Grade B contour and within 50 miles from Reno Nevada. Further,
KNPB recently completed technical improvements to its translator station
providing service to Truckee and Lake Tahoe with over five watts of power and
that translator signal must be carried pursuant to Section 76.55(a)(3)(i) of the
FCC rules.

Second, you stated that your company no longer accepts over the air feeds from
stations. Section 615(g)(4) of the Communications Act of 1934, as amended,
states that “a cable operator shall not be required to carry the signal of any
gualified local non-commercial educational television station which does not
deliver to the cable system'’s principal head end a signal of good quality or a
baseband video signal, as may be defined by the Commission.”
47U.S.C.535(g)(4). Our local translator provides a good quality usable signal at
your cable head-end and you do not have the right to reject an over the air signal
at your cable head-end. As | mentioned on our call, as an alternative, you may
access our fiber feed from the nearby Charter system.
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Third, you indicated that you have “no bandwidth” available until your digital
transition is completed on or around April 27. Your system actually has plenty of
bandwidth, but some of it is being used for non-mandated content. FCC must-
carry regulations require your compliance when requested by non commercial
public stations meeting the criteria described above.

In view of these requirements, KNPB-TV public television requests that you begin
carriage of our three channels, 5.1, 5.2 and 5.3 to provide your customers and
our viewers with the full complement of our public television service. Your cable
company is an NCTA member and as such you are obligated, under industry
agreement, to carry our channels. Given the close association that residents of
the above mentioned communities have with the Reno/Sparks area, such
additions to your system provide desirable service to your customers.

Please understand that this is not a zero-sum game. KNPB is not requesting that
you discontinue carriage of any other channel from any other market. We are
requesting your compliance with federal regulations and industry agreement by
carrying KNPB-TV channels 5.1, 5.2 and 5.3 beginning immediately.

As | promised, as soon as you have added us to your system, KNPB will launch
a promotional campaign in your/our service area to instruct and encourage
customers on how to locate our three channels. This investment on our part will
certainly help drive customers to your service resulting in a “win-win” business
relationship for both of us.

| will follow up with you by phone within the next two weeks so that we may move

this project forward without delay. Please feel free to contact me should you
have any questions.

Sincerely,

Kurt A. Mische, CRMC/CRSM
President & CEO
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Exhibit 4

September 27, 2011

Sent by Certified U.S. Mail/Return Receipt Requested

Mr. Jason Oelkers

General Manager
Suddenlink Cable

10607 West River Street #3D
Truckee, CA 96161-0357

Dear Jason:

In November 2011, | contacted you requesting carriage of KNPB public television
(RF Channel *15, virtual channel 5) on your Cequel Ill Communications | LLC
(d/b/a Suddenlink Communications) cable television systems serving Tahoe City,
Donner Summit, Truckee and Lake Tahoe California.

KNPB provides a strong, usable signal providing service to Truckee and Lake
Tahoe with over five watts of power. KNPB'’s signal is also available through a
fiber optic feed from Charter Cable at your head end location.

After exchanges of telephone calls and my follow up letter dated February 3,
2011 you indicated that our signal would be added to your system “on or around
April 27” following installation of some new digital equipment.

As of the date of this letter KNPB’s signal has still not been added to your
system.

You have shared with me a number of challenges and delays that your company
has experienced relative to this issue. | have responded by contacting Charter
Cable on at least three occasions to facilitate a fiber drop to your head end. Most
recently, you decided to try to take our signal off-air using an antenna. Your
company was unable to find our over the air signal and so | dispatched Mr. Fred
Ihlow, our Vice President of Engineering and our Assistant Chief Engineer to
your head end on August 26 and August 29 to assist your engineers in re-
installing the antenna and correctly tuning it to receive our signal. After
discovering that your engineers had directed Mr. Ihlow to the wrong location, |
again dispatched him to your address on September 26.
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At that time, Mr. Ihlow discovered that Suddenlink indeed has a fiber feed of
KNPB'’s signal into its head end location, but lacks the contractual arrangements
to put that feed onto its system.

After nearly one year, Jason, this situation is simply not acceptable. Your
company is in violation of FCC rules Section 73.56(a) and FCC rules Section
76.55(a)(3)(i). KNPB'’s signal must be added to your system immediately.
Should our signal not be on your Suddenlink system by close of business Friday
October 7, 2011; | will refer this matter to counsel for appropriate action.

Sincerely,

Kurt A. Mische, CRMC/CRSM
President & CEO

cc: Lawrence Miller, Schwartz, Woods & Miller
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October 8, 2011

Via Email and First Class Mail

Mr. Kurt A. Mische, CRM/CRSM

President & CEO

KNPB Channel 5 Public Broadcasting

E.L. Cord Public Telecommunications Center
1670 North Virginia Street

Reno, Nevada 89503-0703

Re: KNPB Request for Carriage
Dear Mr. Mische:

This responds to your letter dated September 27, 2011, regarding carriage of broadcast station
KNPB (“KNPB” or the “Station™) in communities served by Suddenlink’s principal headend in
Truckee, California (the “Truckee System™).

As has been previously discussed, Suddenlink is prepared to carry KNPB on the Truckee System
upon the Station’s delivery of a “good quality” signal to the System’s principal headend. As you
know, the delivery of an adequate signal to the System’s principal headend is a necessary
precondition to invoking must carry ri ghts.! Signal strength tests performed on September 26,
with KNPB’s engineer present, show that the Station currently fails to provide the required off-
air signal to the Truckee System Headend.

Although we acknowledge that KNPB may deliver its signal to the System headend via a fiber
feed, we disagree with your assumption that Suddenlink is obligated pay for or otherwise provide
this or any other signal delivery method for the Station. The FCC has expressly stated: “[I]t is
the television station’s obligation to bear the costs associated with delivering a good quality
signal to the system’s principal headend.” Thus, while Suddenlink will continue to work with
KNPB in its efforts to provide an adequate signal, KNPB ultimately remains responsible for the
delivery of its signal to the Truckee System headend.

' See 47 U.S.C. 535(g)(4). See also 47 C.E.R. § 76.55(c)(3).

? In the Matter of Implementation of the Cable Television Consumer Protection and Competition Act of 1992,
Broadcast Signal Carriage Issues, 8 FCC Red. 2966 at § 104 (1993). See also Minority Television Project, Inc.,
KMTP(TV), Channel 32 v. AT&T Broadband, LLC., 17 FCC Red. 22810, 9 5-8 (2002) (The Commission rejected a
noncommercial station’s argument that it be permitted to rely on the delivery of its signal to the relevant system
headends via the cable operator’s fiber optic facilities as the basis for enforcing must carry rights.).

12444 Powerscourt Dr. Suite 140 | St. Louis, MO 63131 | 314.315.9400 | suddenlink.com
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Please feel free to contact me if you have any questions regarding this matter.

Sincerely,

ichael. Zarrilli
Vice President
Government Relations
& Senior Counsel

Cc:  Jason Oelkers, Suddenlink Communications
Fred Giroux, Davis Wright Tremaine LLP
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DECLARATION OF FREDERICK G. IHLOW

| am Vice President of Technology of pubic television Station KNPB,
Reno, Nevada, licensed to Channel 5 Public Broadcasting, Inc. The technical
facts stated in the foregoing Complaint, other than those of which the Federal
Communications Commission may take official notice, are true and correct.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on December 16, 2011.
,5/ /H\/[ \/V/’ k, e

=

Frederlck G. lhlow




DECLARATION OF KURT A. MISCHE

| am President and CEO of pubic television Station KNPB, Reno, Nevada,
licensed to Channel 5 Public Broadcasting, Inc. The nontechnical facts stated in
the foregoing Complaint, other than those of which the Federal Communications
Commission may take official notice, are true and correct.

| declare under penalty of perjury that the foregoing is

true,and correct.
Executed on December 16, 2011. // /
), / If U, 17 s

//b M
Kurt A. Nﬁsche




CERTIFICATE OF SERVICE

I, Nancy Marie Cassady, Administrative Assistant in the law offices of
Schwartz, Woods & Miller, do hereby certify that | have on this 16" day of
December, 2011, sent by First Class United States mail, postage prepaid, a copy

of the foregoing COMPLAINT to

Fred Giroux, Esq.

Davis Wright Tremaine LLP
Suite 800

1919 Pennsylvania Avenue NW
Washington, D.C., 20006-3401

Nancy M. Cassady

Nancy M. Cassady






